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CDC Certification Guide


CDC CERTIFICATION GUIDE
I.
INTRODUCTION
The Certified Development Company 504 Loan Program is economic development financing specifically designed to stimulate private sector investment in long-term fixed asset financing and to foster economic development, create or preserve jobs, and 
stimulate the growth, expansion, and modernization of small businesses.

Certified Development Companies (CDCs) are non-profit corporations certified and regulated by the Small Business Administration to package, process, close, and service  “504” loans.

The 504 Loan Program was authorized by Congress under the Small Business Investment Act.  The regulations governing the 504 program can be found in 13 Code of Federal Regulations 120.800 – 120.991.  Additional requirements are detailed in the SBA Standard Operating Procedures and Notices.

II. 
HOW TO BECOME A CERTIFIED DEVELOPMENT COMPANY (CDC)

Non-Profit Status - 13 CFR§120.820
A CDC must be a non-profit corporation and must be:
· In good standing in the State in which the CDC is incorporated; 
· In compliance with all laws, including taxation requirements, in the State in which the CDC is incorporated and any other State in which the CDC conducts business; and
· applicants must provide a copy of their IRS tax exempt status

Area of Operations - 13 CFR§120.821
A CDC must operate only within its designated Area of Operations approved by SBA except as provided in Sec. 120.839.  The Area of Operations is the state of the CDC’s incorporation.
CDC Membership – 13 CFR§120.822

A CDC must have at least 25 members who actively support economic development in their area of operations.  Members are responsible for electing the Board of Directors of the CDC.  The Members must represent the following four (4) Membership groups: 
· Government organizations; 

· Financial institutions (Lenders);
· Community organizations such as chambers of commerce, foundations, trade associations, colleges, universities, or small business development centers; and 
· Businesses in the Area of Operations. 
Other Membership requirements are:

· CDC membership must meet annually. 
· Membership meetings require a quorum to transact business.  A quorum must be present for the duration of the meeting.  SBA defines a quorum as the presence of at least 51% (in person or by proxy) of the Members entitled to vote.

· No person or entity can own or control more than 10 percent of the CDC's voting membership.
· No employee or staff of the CDC can qualify as a member of the CDC for the purpose of meeting the membership requirements. 
CDC Board of Directors - 13 CFR§120.823
The CDC must have a Board of Directors chosen from the membership by the members.  In addition: 
· There must be at least three (3) of the four (4) membership groups represented on the Board. 
· No single membership group shall control the Board.
· No person who is a member of a CDC's staff may be a voting member of the Board except for the CDC manager. 
· At least one member other than the CDC manager must possess commercial lending experience.
· The Board must meet at least quarterly and shall be responsible for CDC staff decisions and actions.
· A quorum shall require at least 5 Directors authorized to vote.  The Board meetings require a quorum to transact business.  A quorum must be present for the duration of the meeting.
· It is the policy of the SBA to allow interim vacancies on the Board of Directors to be filled by a majority of the remaining Board members.  However, any person filling an interim vacancy must stand for election at the next Annual or Special meeting of the members, whichever comes first.  
When the Board votes on SBA loan approval or servicing actions, at least one Board Member with commercial loan experience acceptable to SBA, other than the CDC manager, must be present and vote. There must be no actual or apparent conflict of interest with respect to any actions of the Board.
Loan Committees - 13 CFR§120.823(a)
The Board may establish a Loan Committee of non-Board Members that reports to the Board.  Loan Committee members must include:

· At least one member shall have commercial lending experience acceptable to SBA;
· All members of the Loan Committee must live or work in the Area of Operations of the State where the 504 project they are voting on is located;
· No CDC staff may serve on a Loan Committee;
· A quorum must have at least five (5) committee members authorized to vote; 
· The CDC's Board must ratify the actions of any Loan Committee; and

· There must be no actual or apparent conflict of interest with respect to any actions of the Loan Committee.
Executive Committee - (SOP 50 10(4), SUBPART H, Chapter 4.)
The CDC Board of Directors may delegate management functions to an Executive Committee.  However, the Executive Committee must meet the same requirements as the Board of Directors. 
CDC Staff - 13 CFR§120.824
A CDC must have:

· A full-time professional management, including an Executive Director (or the equivalent) managing daily operations.
· A full-time professional staff qualified by training and experience to market the 504 program, package and process loan applications, close loans, and service the loans.
· CDCs may obtain, under written contract, professional services.  However, the CDC must have:

  (a) At least one salaried professional employee that is employed directly (not a 

       contractor or an associate of a contractor) full-time to manage the CDC.      
                      A CDC may petition SBA to waive the requirement of the manager being 
   

                      employed directly if:  

       
(1) Another non-profit entity that has the economic development of   

                
      the CDC's Area of Operations as one of its principal activities will
                        contribute the management of the CDC.
           
(2) The CDC petitioning SBA for such waiver is rural and has
                         insufficient loan volume to justify having management employed   

                        directly by the CDC.

      
(b) SBA must pre-approve professional service contracts with the exception of   

                     accounting and legal services.  

    
(c) Contracts must clearly identify terms and conditions satisfactory to SBA 

    
(d) The CDC must provide copies of these contracts to SBA for review 
                     annually.

    
(e) If a CDC's Board believes that it is in the best interest of the CDC to 
                    contract for professional services, the CDC's Board must explain its
                    reasoning to SBA. The CDC's Board must demonstrate to SBA that:



(1) The compensation under the contract is only from the CDC and is  
                     reasonable and customary for similar services in the Area of    

                     Operations.
               (2)  The compensation must be stated as an hourly rate for each person 

                     performing on the contract.


(3) The compensation is only for actual services performed.
   

(4) The full term of the contract (including options) is reasonable. 

   

(5) The contract does not evidence any actual or apparent conflict of 
                         interest or self-dealing on the part of any of the CDC's officers,
                         management, and staff including members of the Board and any
                         Loan Committee.

    
(f) No contractor (under this section) or Associate of a contractor may be a
                    voting or non-voting member of the CDC's Board.
Financial Ability to Operate - 13 CFR§120.825
A CDC must be able to sustain its operations continuously, with reliable sources of funds (such as income from services rendered and contributions from government or other sponsors). Any funds generated from 504 loan activity by a CDC remaining after payment of staff and overhead expenses must be retained by the CDC as a reserve for 

future operations or for investment in other local economic development activity in its Area of Operations. 

SBA Form 1246 APPLICATION TO BECOME A CDC
SBA Form 1246 can be obtained from SBA’s website at www.sba.gov or from any SBA Office.  Review the application document carefully.  Below are some of the documents which must accompany the application. 
· Membership – Listing of those persons/entities organized by Membership groups

· Board of Directors  - Listing of the Board of Directors organized by Membership groups and accompanied by SBA Form 1081 Statement of Personal History (any Board member responding “yes” to questions numbers 9, 10 a,10b, or 10c on the Statement of Personal History must also submit fingerprint cards.

· Plan of Operation - a narrative describing the applicant’s ability to package, process, and service the loans.  In addition, the plan should identify the applicant’s financial and legal capacity and identify how it plans to market the 504 program and the geographic area it plans to serve.

· Organizational Chart.
· Listing of all officers and paid staff of the CDC (including all contracted staff and contractors performing loan packaging, processing, and servicing for the CDC) accompanied by SBA Form 1081 Statement of  Personal History and fingerprint cards.

· Certificate of Incorporation.
· Articles of Incorporation - When working with counsel, we encourage the use of regulatory language be kept to a minimum.  This will reduce the number of changes that will need to be made when regulations are revised.
· By-Laws –When working with counsel, we strongly encourage the incorporation of regulatory language to be included from the Membership and Board of Directors sections.
· Board Resolution authoring the CDC’s creation.
· Financial Statements and Projections demonstrating the CDCs ability to financially operate.
The completed application in an original and one copy must be submitted to the local SBA district office for review and eligibility.  Upon completion, the district office will forward its recommendation to the Associate Administrator for Financial Assistance at the SBA Headquarters for a final decision.

III. SUMMARY

As a regulated agent acting under the auspices of the U. S. Small Business Administration, it is important to understand that Certified Development Companies are autonomous and must not  be controlled by or affiliated with any other entity or group as SBA can only regulate the CDC.  
SBA defines affiliation in 13 CFR§121.103 which states:
· Concerns are affiliates of each other when one concern controls or has the power to control the other, or a third party or parties controls or has the power to control both.

· SBA considers factors such as ownership, management, previous relationships with or ties to another concern, and contractual relationships, in determining whether affiliation exists.
Some examples of the ways CDCs can be controlled by or affiliated with other entities 

include, but are not limited to:

· A member or entity controlling more than 10% of the CDC’s voting membership - 13 CFR§120.822.
· A Membership group controlling the Board of Directors - 13 CFR§120.823.
· A Board Member of a contractor providing professional services to a CDC concurrently serving on the Board of a CDC - 13 CFR§120.824(f).  (This also may have the appearance of a conflict of interest.)
· Any investor or lender to a CDC where the terms and conditions are:


      (1) Not commercially reasonable, or

      (2) Allows the investor/lender to significantly influence the CDC’s
           management.
This document is to serve only as a guide to the CDC certification process.  Some of the source documents have been provided in the “Tools and Links” section below.  If there is a conflict between this guide and SBA’s regulations and policies, then SBA’s regulations and policies shall prevail.
IV.
TOOLS & LINKS
1. The web page for the 504 Application for certification:
http://www.sba.gov/sbaforms/sba1246.pdf 

2. The web for the Small Business Investment Act:
http://www.sba.gov/regulations/sbaact/small-business-investment-act-text-only.html  
The pertinent material starts at:
TITLE V ‑‑ LOANS TO STATE AND LOCAL DEVELOPMENT COMPANIES.....Sec. 501.  STATE DEVELOPMENT COMPANIES. 

3. The Web page for the current Code of Federal Regulations:
http://www.access.gpo.gov/nara/cfr/waisidx_07/13cfr120_07.html
504 begins at §120.800 
4. Professional Services Contract Guide – See Attachment  A
ATTACHMENT A


Professional Services Contract Guide

Below are the general items that Notice 5000-787 requires from all CDCs for contracts for professional services.  This listing is a guide and intended only for reviewing “Professional Services” contracts.   If there is a conflict between this guide and SBA’s policies and procedures then SBA’s policies and procedures shall prevail.  

1. The contract must not demonstrate that the CDC is a shell for another entity as a result of the contract.  

2. The contract must not diminish the responsibility of the Board of Directors for the operations of the CDC.
3. The contract must state that the CDC’s Board of Directors specifically acknowledges and retain the ultimate responsibility for all loan approvals and loan servicing actions, as noted in 13 CFR §120.823, and that such responsibility must be carried out independently of any control by the Contractor. 

4. The contract must state that no contractor or associate of the contractor may be a voting or non-voting member of the CDC’s Board of Director. 
5. The contract must contain a statement that the contract is for services performed and that payment is for services actually performed.

6. The contract must clearly state what services the contractor will perform. 

7. The compensation must be broken down by individual if more than one person is being compensated under the contract

8. The contract must contain a description of each individual who is providing services under the contract, whether the individuals are specifically named in the contract.

9. The sources of compensation for services must be clearly stated. 

10. The rate of compensation for all parts of the contract except servicing must be stated at an hourly rate.  The servicing portion may be based on a percentage.  The percentage rate must not exceed the amount authorized by the regulations.  [13 CFR §120.971(a)(3)]

11. The CDC must provide the basis for its determination that the fees are customary and reasonable for similar services in the area.  

12. The contract must not have any provision for additional compensation from CDC fee income such as multipliers or bonuses.

13. The contract must include a provision that allows the CDC to terminate the contract with written notice (usually a 30 to 60 day notice) without penalty at anytime prior to the expiration date of the contract.

14. Contract payments for professional services generally should not exceed 65% to 75% of the CDC’s income.

15. The contract can not be open-ended and the term of the contract must be clearly stated.  

16. The contract must specifically state that all compensation paid to the contractor will be paid by the CDC and that the contractor cannot charge the borrower for the same services.  
17. The contract must specifically state that the contractor is prohibited from requiring a 503/504 applicant or borrower to purchase other services from the contractor as a condition of the contractor’s performing CDC staff or management functions.
18. With regard to the Board of Director’s Resolution, which must accompany the contract.
19. The resolution must contain a statement that the contract is in compliance with 13 CFR §120.824, 13 CFR §120.825 and SBA’s policies.

20. The resolution must contain a statement of understanding that the contract is subject to pre-approval and yearly review by SBA.

21.  The resolution must contain a statement of understanding that submission of the contract with the Annual Report is required. 

If you have any questions regarding these issues, please contact your local SBA office.
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