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GENERAL LIQUIDATION GUIDANCE

1.  Process Begins.    The process begins when you notify SBA to reclassify a loan into liquidation status.  The SBA will acknowledge your notification and authorize you to accelerate the maturity of the defaulted loan, if appropriate.  In addition, you will also be authorized to continue servicing this account and, should liquidation and/or litigation become necessary, completely liquidate or sue upon any loan instrument.  Please note that you are required to pursue the entire indebtedness regardless of the guaranteed percentage or any purchase thereof.  Also note that SBA requires all lenders to make timely site visits to assess the value and take an inventory of loan collateral in order to assess workout possibilities and to develop a meaningful liquidation plan. 
2. Site Visit Reports:  As indicated, SBA requires all lenders to make site visits and prepare a detailed report containing an inventory of assets and assessment of their condition and value.  Site visits must be performed within 60 days of an uncured payment default, or sooner if there are assets of significant value that could easily be moved or depleted.  If a payment default does not exist, but an event has occurred that would cause the loan to be placed in liquidation (i.e., bankruptcy filing, business shutdown, or foreclosure by a prior lienholder), a site visit must be conducted within 15 days of that event. 
3.  Liquidation Expectations and Standards.   The SBA requires that Lenders liquidate and conduct debt collection litigation for 7(a) loans in their portfolio no less diligently than for their non-SBA portfolio, and in a prompt, cost-effective and commercially reasonable manner, consistent with prudent lending standards, and in accordance with Loan Program Requirements and with any SBA approval of either a liquidation or litigation plan or any amendment of such a plan.  Lenders that do not maintain a non-SBA loan portfolio must adhere to the same prudent lending standards followed by commercial lenders that liquidate loans without a government guarantee.  They are also to operate in accordance with Loan Program Requirements and with any SBA approval of either a liquidation or litigation plan or any amendment of such a plan.   It is extremely important that Lenders understand that they cannot take any action in the liquidation or debt collection litigation of a 7a loan that would result in an actual or apparent conflict of interest. Moreover, while we encourage you to complete all liquidation prior to requesting guaranty purchase, in some cases this is not a program requirement.

4  SBA Oversight.  Primary oversight will be centered around both the guaranty purchase review process and through the thorough review of liquidation wrap-up reports which Lenders must submit to SBA at the completion of liquidation.  Secondarily, SBA will monitor debt collection litigation, such as judicial foreclosures, bankruptcy proceedings and other state and federal insolvency proceedings, through the review of litigation plans when applicable and required by circumstances.

5. Documentation requirements.  For all servicing/liquidation actions not requiring SBA's prior written consent, Lenders must document the justifications for their decisions and retain these and supporting documents in their file for future SBA review to determine if the actions taken by the Lender were prudent, commercially reasonable, and complied with all Loan Program Requirements.  Such documentation will be crucial to SBA’s review of the lender’s handling of a loan that the lender has submitted for guaranty purchase and to SBA’s determination as to whether the lender’s actions were prudent and commercial reasonable.  This same documentation and justification is also crucial to facilitate the comprehensive SBA review of liquidation wrap-up reports which Lenders must submit to SBA at the completion of liquidation.

6.  Liquidation Plan:  Prior to initiating recovery procedures, Lenders are strongly encouraged to prepare a comprehensive liquidation plan based on the facts known and reasonable assumptions.  As a guide, you may refer to and use SBA form 1979 for assistance in preparing a plan.  Unless the loan was authorized under the Certified Lender Program, the Lender does not need to submit for prior approval any liquidation plan prior to implementation or loan purchase.  

7.  Litigation Plans.    In some cases, the Lender will or must seek assistance from outside legal counsel.  In such a case, the Lender will develop a written plan that encompasses the work to be performed and the fees to be charged.  Depending on the nature and scope of this work, SBA may need to be consulted prior to implementation.  

A.  No Prior Approval.  SBA’s prior approval is not required for Routine Litigation.  Routine Litigation means uncontested litigation, such as non-adversarial matters in bankruptcy and undisputed foreclosure actions, having estimated legal fees not exceeding $10,000.
B.  Prior Approval Required.    Lender must obtain SBA's prior approval of a litigation plan before proceeding with any Non-Routine Litigation, as defined below: Non-Routine Litigation includes:

1. All litigation where factual or legal issues are in dispute.

2. Any litigation where legal fees are estimated to exceed $10,000.

3. Any litigation involving a loan where a Lender has an actual or potential conflict of interest with SBA
4. Any litigation where the Lender has made a separate loan to the same borrower which is not a 7(a).
8.  Pleadings.    Please do not send us copies of all pleadings in litigation. We ask that you merely send copies of the final orders, judgments, confirmed bankruptcy plans and opposing pleadings in any contested matters.

9.  Competing Non-SBA liens:  If your institution has any non-SBA loans to the borrower or its principals/guarantors, or has liens from any such loans against collateral securing the SBA loan, please be aware that proceeds from sale of collateral should be applied based on relative lien position as required by the SBA Loan Authorization.   SBA also would expect that prudent and reasonable liquidation-related expenses be allocated by lien priority.  Please be mindful that SBA will only recognize other lender priority liens, such as purchase money liens, if the lender has properly perfected and received SBA’s prior written concurrence.  

10.  Lender’s non-SBA-guaranteed loans and recoveries obtained on those loans:  If your institution has any non-SBA-guaranteed loans to the borrower or its principals/guarantors, whether those loans are secured by any of the same collateral that secures the SBA-guaranteed loan or not, lender must not take any action that will confer a preference upon itself in terms of recovery on its own loan as compared to its recovery on the SBA-guaranteed loan.  The lender’s recoveries on each such loan against collateral securing both generally will be governed by lien priority, although SBA expects the lender to diligently pursue recovery of both liens.  When lender takes collection action against borrower’s other assets or other assets of principals/guarantors (for example, through salary offset), SBA expects the lender to prudently pursue recovery on both loans.  SBA also expects that any recoveries lender realizes from such action will be divided pro rata (based on the comparative balances outstanding on the two loans) between the SBA-guaranteed loan and the lender’s own loan.  SBA also would expect that prudent and reasonable liquidation-related expenses be allocated by lien priority if expenses can be so identified and broken out.  However, if not practical, expenses to pursue actions affecting multiple loans can be shared pro rata between both such loans (although SBA would not agree to share in expenses exceeding its pro-rata share of recoveries).  
11.  Servicing and liquidation actions that require the prior written consent of SBA.  The SBA places great trust and value in the ability of lending partners to obtain the highest possible recovery on defaulted loans.  To this end, the SBA has substantially shortened the list of actions requiring prior written consent

to allow the lender the broadest possible range of action and latitude to maximizing recovery in the shortest possible timeframe.  Thus, prior consent is required on those actions that: 

· Increase the principal amount of a loan above that authorized by SBA at loan origination.
· Confers a Preference on the Lender or engages in an activity that creates a conflict of interest.
· Compromises the principal balance of a loan.
· Takes title to any property in the name of SBA.
· Takes title to environmentally contaminated property, or takes over operation and control of a business that handles hazardous substances or hazardous wastes.
· Transfers, sells or pledges more than 90% of a loan.
· Takes any action for which prior written consent is required by a Loan Program Requirement.
12.  Reporting Requirements:  There is a dual reporting requirement on loans in liquidation.  

On a monthly basis, all SBA loans are reported on the SBA 1502 report.  When the loan is transferred into liquidation status, please remember to change the status code on your monthly 1502 status report to “5” for in-liquidation status.  Quarterly liquidation status reports must be submitted to SBA after purchase.  These should be brief but comprehensive and we encourage you to send them electronically to loanresolution@sba.gov  or fax to 202-481-4674.
13.  Legal Fee Reimbursement:  Kindly take note that we frequently run into problems when a lender sends us general billings that do not show hourly fees and work performed by counsel.  The budget should contain a fair estimate of the total cost of the litigation with itemized costs and hourly fees.
14.  Care and Preservation Expenses: We have created a new streamlined process for the reimbursement of liquidation expenses and those for care and preservation of collateral. Please see Addendum #5, “Payment of Care and Preservation of Collateral (CPC) Expenses,” which outlines the process in detail. Please note that SBA has no mechanism to charge expenses to loans not already purchased.  A loan not yet purchased is merely a contingent liability on our books and therefore we cannot reimburse any fees and expenses prior to loan purchase.  If the loan has not been purchased by the SBA and you require reimbursement for expenses, please include your reimbursement request along with your purchase package and it will be considered along with the purchase. It is well advised to mention the reimbursement request in your purchase demand letter to the SBA so the expenses are not overlooked. If the SBA has already honored its guaranty towards the loan, please follow the procedures included in Addendum #5, “Payment of Care and Preservation of Collateral (CPC) Expenses.”  
15.  Settlement Offers in Compromise: When it appears likely that the borrower does not have the ability to pay in full the deficiency balance after liquidation of all worthwhile collateral, it may be appropriate to settle for less than the full amount due. The amount being offered must bear a reasonable relationship to the estimated net present value of the projected amount of recovery available through enforced collection.  Therefore, when the liability of the borrower is clear and the SBA can collect fully without protracted litigation or large unrecoverable expenses, there is little basis to settle for less than what is owed.   To process an Offer in Compromise, we must receive the following:
1. SBA Form 770 “Financial Statement of Debtor”
Signed & Dated
2. SBA Form 1150 “Offer in Compromise”

Signed & Dated
3. Your Analysis and Recommendation 

For analysis purposes we have attached for your ready reference a recommended format sheet.  See attached “SBA Offer in Compromise Information” (Addendum #7). You can locate SBA 1150 and 770 Forms at www.sba.gov/library/forms.html.
16.  Final Wrap-Up Report:  If it is determined that the loan will not be fully repaid after all worthwhile collateral has been liquidated and no further recoveries are anticipated within a reasonable period of time, a final wrap-up report that documents the actions taken to liquidate the account and the results of those actions must be submitted to SBA. Refer to the attached suggested format document “Final Wrap Up Report Format” (Addendum #8).
17.   SBA rights to take over servicing or liquidation.  SBA rarely, but may in its sole discretion, undertake the servicing, liquidation and/or litigation of any 7(a) loan.  If SBA elects to service, liquidate and/or litigate a loan, it will notify the relevant Lender in writing, and, upon receiving such notice, the Lender must assign the Loan Instruments to SBA and provide any needed assistance to allow SBA to service, liquidate and/or litigate the loan.  SBA will notify the Borrower of the change in servicing.  SBA may use contractors to perform these actions.
18.  Loan Reinstatement:  If during this process you are told that our records reflect that this loan was erroneously reported as paid in full, the loan will need to be reinstated prior to SBA approving any plans or payment of loan guaranty.  In that event, kindly complete and submit the attached “Request for Loan Reinstatement” (Addendum #6).  If approved, the loan will be reinstated and the process can continue.
19.  Additional Information: Please refer to our website at 
http://www.sba.gov/aboutsba/sbaprograms/elending/ngpc/index.html for information and updates on our centralization process.  The components of our website will guide you through the purchase and liquidation processes of the National Guaranty Purchase Center. If there is a form needed that is not included in this instruction guide please refer to our Forms Library at 
http://www.sba.gov/aboutsba/sbaprograms/elending/ngpc/forms/index.html
This Center will utilize Loan Resolution Teams to manage cases.  Upon receipt of your request for action, your request will be assigned to a team for resolution.  The assigned Loan Specialist will either take action or contact you for additional information to complete the action requested.  You may communicate with us through the following means:

Main Line:  703-487-9283
Toll Free:  1-877-488-4364
Fax:            202-481-4674

General Loan Liquidation Information and Guidance E-mail:
 Loanresolution@sba.gov
Fax line for Liquidation Information and Guidance:


 202-481-4674
Guaranty Purchase Information and Guidance E-mail: 

 SBAPurchase@sba.gov
Guaranty Purchase Status Information:   



 Purchasestatus@sba.gov
Secondary Market Information and Guidance E-mail

 Secondarymarketliq@sba.gov
Fax line for Secondary Market Information and Guidance

 202-481-6539

Email to Submit CPC requests and request status:  


 SBACPC@sba.gov
Fax line for CPC submissions:        




 202-481-4599

Email for submitting Charge-off inquires and Wrap up Reports:  
 SBAcharge-off@sba.gov
Fax line for wrap-up reports:             




 202-292-3789
Submission of Additional Post Purchase Review Information:
 SBAPPR@sba.gov 
LOAN GUARANTY PURCHASE INFORMATION

Payment of our loan guaranty involves a process that includes a thorough pre-purchase review to determine the appropriateness and amount of SBA’s guaranty payment.  

For the most up-to-date purchase information and guidance, please refer to our website at http://www.sba.gov/aboutsba/sbaprograms/elending/ngpc/guarantyp/index.html or email your inquiries to: SBAPurchase@sba.gov.

U.S. Small Business Administration
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National Guaranty Purchase Center

Herndon Corporate Center

1145 Herndon Parkway

Herndon, VA 20170

New and Improved Secondary Market Purchase and Post Purchase Review Procedures

January 28, 2008

Good News!!  In an effort to make life easier for both the Lender and SBA, we have been busy retooling and modifying our secondary market purchase and review systems and procedures.  They are finished and we are ready to roll!!! 
Background:  Because of system limitations in our electronic purchase system, we have heretofore been unable to process both the purchase request and the required comprehensive post purchase review concurrently.  As a result, most lenders got into the habit of sending only the required information to handle the purchase request and subsequently would assemble and send in the purchase review package at a later date.  This resulted in wasted time, additional expenses, and redundancy in assembling the information.  Most lenders told us that they would rather send in both pieces as they had all the information at their fingertips when they were assembling the basic purchase request.  We were also told that it was far easier and better for all if we could simultaneously complete the purchase review while the information was fresh and readily available.

We listened and we have now finished our system and procedure modifications!!  Based on the issues and Lender suggestions, we have modified our processing procedures with responsive and sensible solutions as indicated below.  We invite your attention to the brief list of improvements cited below that will be effective immediately. As always, your future input and suggestions for enhancements are welcomed. 

Improvements:

1. Although the lender has 15 days to submit a purchase review package subsequent to SBA purchase, the SBA will accept and we strongly encourage you to submit both your request to purchase from the secondary market and your purchase review package at the same time. 
2. Please note we strongly suggest you reconcile your transcript of account with Colson prior to submitting your purchase request and post purchase package.

3. You may choose to send the post purchase review package to the Herndon Center via regular or overnight mail or on CD as a PDF file bookmarked according to the tabs specified in the link above and clearly marked as a post purchase review package. 

4. If an extension is needed for submission of the post purchase package.  Please email sbappr@sba.gov with reason for extension and anticipated submission date.

5. After submission of your request you will receive an email indicating whether your submission has been accepted for handling, needs additional information, or was rejected and why. A second email will be sent out when the request has been processed and finalized. 
6. Instructions on how to prepare and submit a post purchase review package are available at: http://www.sba.gov/aboutsba/sbaprograms/elending/ngpc/index.html.
7. Kindly remember that servicing and liquidation responsibilities during and after the guaranty purchase will remain with your institution. As a participant lender your institution is expected to liquidate all SBA loans in your portfolio in a prudent and commercially reasonable manner that is consistent with the Agency's regulations and policy, as well as the guaranty agreement. Also, quarterly liquidation status reports must be submitted to SBA after purchase.

8. If you have questions regarding the purchase or the required documentation, please email sbappr@sba.gov  or call 703-487-9283.




SBA Information Notice

g

11/5/96

 Set ExpDate"12/31/96" 12/31/96
	TO:
	All SBA Employees
	CONTROL NO.:
	5000-1017

	SUBJECT:
	Publication of Final Regulations for Liquidation and Debt Collection Activities
	EFFECTIVE:
	5/10/ 2007


On April 12, 2007 SBA published in the Federal Register final regulations addressing servicing, liquidation and guaranty purchase activities for 7(a) lenders and Certified Development Companies.  These regulations were published as proposed rules on November 3, 2005 (70 FR 66800) with an initial comment period that ended on January 6, 2006.  The comment period was later reopened and extended to February 24, 2006.  A number of comments were received, as indicated in the “comment summary” to the final regulations, and the regulations were revised to address these comments.  You may access the regulations at [TEXT] [PDF].

The final rule is not effective until May 14, 2007.  Key provisions are:

1. The term “Loan Program Requirements” is defined to make clear what SBA directives 7(a) lenders and CDCs must comply with for their SBA loans.  In this regard, see the definition of Loan Program Requirements in section 120.10, and also refer to section 120.180 in which the responsibilities of 7(a) lenders and CDCs for adherence to Loan Program Requirements are explained.  Loan Program Requirements in effect when a 7(a) lender or CDC takes an action on a loan govern that specific action.  Some provisions of the new regulations apply only to loans approved on or after May 14, 2007 as discussed below.

2. For loans approved on or after May 14, 2007, section 120.520(a) provides that all 7(a) lenders must liquidate business personal property securing a loan prior to requesting SBA to purchase the guaranteed portion of the loan.  There is an exception to this requirement if the borrower files for bankruptcy. 

3. Section 120.520(b) makes explicit that SBA will not process a guarantee purchase if the lender does not supply adequate documentation.

4. For secondary market loans that SBA purchases, section 120.520(c) requires lenders to submit loan status reports within 15 business days of SBA’s purchase of the guaranteed portion.  Lenders are also required to submit sufficient documentation to enable SBA to conduct post-purchase reviews.  A lender’s failure to do so may lead to a recovery action by SBA for the secondary market disbursement.  Also, the lender’s future participation in the secondary market may be restricted.

5. Section 120.522 limits interest to 120 days on loans approved after May 14, 2007 that are purchased by SBA from the lender.  This does not apply to secondary market purchases.

6. Section 120.536 standardizes across various loan programs the particular servicing/liquidation actions that require prior SBA approval, and reminds 7(a) lenders and CDCs to maintain in their loan files supporting documentation for actions taken in connection with a loan that do not require such approval.  This documentation will be crucial to SBA’s review of the lender’s handling of a loan if it is submitted for guaranty purchase and to SBA’s determination as to whether the lender’s actions were prudent and commercially reasonable (see section 120.535 for an amplification of these standards).

7. Section 120.540 discusses when liquidation and litigation plans are required to be submitted to SBA.  After May 14, 2007, only 7(a) loans made under a lender’s authority as a CLP lender and CDCs must submit liquidation plans to SBA prior to initiating liquidation action.  However, all 7(a) lenders and CDCs must obtain SBA’s prior approval of a litigation plan before proceeding with any Non-Routine Litigation (see definition of Non-Routine Litigation in this section).

8. Section 120.546 addresses loan asset sales of both 7(a) and 504 loans.  In this regard, SBA is currently exploring the feasibility of coordinating with the FDIC in conducting periodic loan sales.

a. For loans approved on or after May 14, 2007, if SBA purchases the guaranteed portion of a 7(a) loan from the secondary market, the lender is deemed to have consented to the sale of the whole loan (lender and SBA portion) in an asset sale conducted or overseen by SBA.  However, the lender may submit a request within 15 business days of SBA’s secondary market purchase requesting that the loan not be sold and explaining the reasons for the request.  SBA may then decide, in its sole discretion, to delay the sale of the loan pending the completion of certain lender actions or to proceed with the sale of the loan.  For loans approved prior to May 14, 2007, SBA must obtain the lender’s consent to sell the loans.

b. Following the purchase by SBA of a non-secondary market 7(a) loan, SBA will not sell the loan until nine months from the date of the purchase if the lender has not completed its liquidation actions for the loan.

c. Subsequent to the purchase of a debenture, SBA may sell a PCLP 504 loan after providing at least 90 days notice to the CDC.  For all other 504 loans after SBA’s purchase of a debenture, SBA may sell the loan at any time.  In neither situation is the CDC’s approval needed for the sale.

9. Section 120.975 explains the authority of CDCs to conduct liquidation and debt collection litigation as an Authorized CDC Liquidator, subject to SBA’s approval of a liquidation and/or litigation plan for a defaulted loan.

a. Under existing regulations, section 120.848(f), PCLP CDCs are required to liquidate and conduct debt collection litigation for loans approved under their PCLP authority.  For all other loans in their portfolios, PCLP CDCs are considered to be Authorized CDC Liquidators if notified by SBA that either of two requirements are met for such designation:  (1) the CDC has one or more employees with at least two years of acceptable liquidation experience who have completed a suitable liquidation training program, or (2) the CDC has entered into a contract with a qualified third party contractor whose qualifications and contract terms have been approved by SBA.

b. All other CDCs may apply to become an Authorized CDC Liquidator if the CDC meets the criteria set forth in subsection (b)(1) and (2).  The application process is described in subsection (d).

c. CDCs may receive compensation for their liquidation activities as explained in Section 120.542(c) of up to 10% of the realized net recovery proceeds from a loan up to a fee of $25,000, and a lower percentage (not to exceed 5%) of the realized net recovery proceeds above such amount.  Authorized compensation percentages will be published in the Federal Register.  If the CDC uses an SBA-approved contractor to handle its liquidations, the contractor may be compensated at these same amounts.  In addition, SBA will compensate CDCs for reasonable, customary and necessary out-of-pocket expenses incurred in liquidation activities.

If you have questions, please contact Walter Intlekofer in the Office of Financial Assistance (202-205-7543) or Bill Gery in the Office of General Counsel (202-401-2803).

Janet A. Tasker

Acting Director

Office of Financial Assistance

SBA Form 1979, Liquidation Plan Format

1.  Justification for transfer to “liquidation” status:  (e.g., Non-Payment, Bankruptcy [attach 341 Notice - Meeting of Creditors], Property Abandoned, 3rd Party Litigation/Foreclosure by Prior Lienholder, Business Closed, other)

2.  Cause of business breakdown & workout attempts:   Include comments on management assistance offered and/or given, and attach copy of the most recent field visit report or memo.  SBA requires a site visit to the borrower’s business premises and the site of any other worthwhile collateral within 60 days of an unremedied default in payment, or as soon as possible if there are assets of significant value that could be removed or depleted.  Whether or not a payment default exists, a site visit must be conducted within 15 days of any event which causes a loan to be placed into liquidation status.
3.  Describe any “non-SBA” loans lender has with any borrower, guarantor or principal:  if none, so state.  If yes, please attach copies of loan documentation (e.g., Note, Security Agreement, UCC filings, Deed of Trust, Mortgage, etc.) and a proposal as to how you will allocate and share expenses and funds recovered.

4.  List name, address, SSN and Tax ID# for all obligors and guarantors:  Include copies of demand letters if sent, and whether life insurance is still in force if it was required.

5.  Complete the attached Litigation Plan if court action is necessary and any of the following are present: (1) the litigation will be contested; (2) you have any-non SBA loans to the borrower, guarantors or principles; or (3) the litigation expenses are expected to exceed $10,000.00.
6.  General Recovery Plan:  Briefly describe the proposed liquidation process and the estimated time.  Discuss actions to be taken to dispose of all collateral (e.g., voluntary sale, abandonment, judicial or non-judicial foreclosure, public auction, compromise settlement, deed in lieu, etc.).  It is important to comment on any potential environmental/toxic concerns, whether hazard insurance is in effect or if purchase of insurance is recommended, and if there are any significant items of collateral missing.  If it appears the liquidation value of all collateral is insufficient to fully repay the loan, include discussion of what other options are considered feasible compared with the estimated costs to pursue (e.g., litigation against guarantors).  SBA procedures require that business assets be liquidated first and compromise alternatives be explored, if feasible, prior to foreclosure against a personal residence.
7. See following page

7.  Estimate of Liquidation Recovery:  Fill in actual or estimated expenses as applicable:
	
	Real Estate
	Real Estate
	Personal Property
	Other

	Original Appraised Value
	
	
	
	

	Current Appraised Value
	
	
	
	

	Current Liquidation Value/Estimate
	
	
	
	

	
	
	
	
	

	Less senior liens/taxes:
	
	
	
	

	  1st (name):
	
	
	
	

	  2nd:
	
	
	
	

	  3rd:
	
	
	
	

	Estimated net value:
	
	
	
	

	
	
	
	
	

	Expense Category
	
	
	
	

	Real Estate Appraisal
	
	
	
	

	Personal Property Appraisal
	
	
	
	

	Environmental Reports (Phase I or II)
	
	
	
	

	Insurance Coverage
	
	
	
	

	Legal Fees
	
	
	
	

	Care & Preservation of Collateral
	
	
	
	

	Escrow/Commissions
	
	
	
	

	Storage/Pickup/Asset Marshaling
	
	
	
	

	Trustee Foreclosure (if applicable)
	
	
	
	

	Auction/Sale Expenses
	
	
	
	

	Other:
	
	
	
	

	Other:
	
	
	
	

	Projected Recovery After Expenses:
	
	
	
	


Note:  Attach copies of prior/current real and personal property appraisal summaries, copies of the field visit report/memo, and the executive summary of any environmental reports.

LITIGATION PLAN

	      SBA Borrower:           ___________________________________________________

      SBA Loan Number(s):___________________________________________________



	      Lender:                       ___________________________________________________

      Lender Address:         ___________________________________________________

      Lender Contact:          ___________________________________________________

      Telephone Number:    ___________________________________________________

      Fax Number:               ___________________________________________________

	      Attorney:                     ___________________________________________________

      Law Firm:                    ___________________________________________________

      Address:                     ___________________________________________________

      Telephone Number:    ___________________________________________________

      Fax Number:               ___________________________________________________



	1.  WHAT COURT ACTION DO YOU WISH TO TAKE?

      (Include name and location of court, and any other services you want your attorney to perform.)



	2.  WHAT IS YOUR STRATEGY IN THIS MATTER?

      (Will a trial or evidentiary hearing be required?  Are expert witnesses needed?)

	3.  DO YOU HAVE ANY NON-SBA GUARANTEED LOANS TO THE BORROWER(S), GUARANTOR(S), OR PRINCIPALS?

      (List balance, loan status, obligors, and collateral – including lien position for each loan.)

	4.  WHAT IS THE ESTIMATED RECOVERY AMOUNT?



	5.  IS THERE A RISK OF ADVERSE PRECEDENT?

      (Describe any litigious issues you know about.)



	6.  ARE THERE ANY CONFLICTS OF INTEREST, ACTUAL OR POTENTIAL, BETWEEN SBA AND LENDER OR LENDER’S LAW FIRM?

     (Attach statement from law firm concerning conflict of interest.)



	7.  IS ALTERNATIVE DISPUTE RESOLUTION FEASIBLE?

	8.  ARE THERE ANY SETTLEMENT ALTERNATIVES?



	9.  WHEN WILL THE LITIGATION BE COMPLETED?



	10.  WHAT IS THE LEGAL BUDGET?

       Total estimated fees and costs: $_______________

       A.  LEGAL FEES

       Total estimated Legal Fee:        $_______________

       Method of Billing:  (circle one)          Hourly rate       Flat fee       Contingent fee

       If billing is hourly, list hourly rate for each attorney and paralegal who may work on 

       this litigation.

       B.  COSTS

       Total estimated costs:                $______________

       Itemize costs anticipated to be in excess of $100.  (For example, expert witness fees, 

       appraisals or title reports.)



	11.  Should there be a pro-rata allocation of legal fees and recovery between your loan(s)

       and the SBA guaranteed loan(s)?  If so, please describe and explain your proposal.




PROMPTLY SUBMIT THE COMPLETED LITIGATION PLAN* AND COPIES OF ALL PLEADINGS AND LEGAL BILLS TO:

U.S. SMALL BUSINESS ADMINISTRATION

LEGAL DIVISION

{Address}

{City, State Zipcode}

* Please note: An amended Litigation Plan must be submitted if your strategy changes or the fees and costs exceed your estimate by 15% or more.

Care and Preservation of Collateral (CPC) Expenses 

Revised CPC Processing Procedures
9/26/05

Background:  Recent comprehensive reviews of our internal procedures coupled with discussions with many of our lending partners have revealed and highlighted common issues that with recognition and modification will immediately improve the payment process for both SBA and Lenders resulting in staff savings and more timely reimbursement.  Based on the issues and Lender suggestions, we have modified our local CPC processing procedures with responsive and sensible solutions as indicated below.  We invite your attention to the brief list of issues cited below and then to the Revised CPC Processing Procedures that will be effective on 9/26/05.    As always, your future input and suggestions for enhancements are welcomed. 

Issues and Solutions:

1. In far too many cases we are being presented with requests for reimbursement for relatively “small” amounts. In addition, many of these same “small” bills are also being presented to us on a monthly basis and in many cases are for the same amount each month.
Effective immediately, we will implement the $5,000 or quarterly rule.  Simply put, please compile and aggregate invoices for submission to SBA when they total $5,000 or more or if your aggregated invoices do not reach the threshold, you may submit on a quarterly basis.

2. Too many requests being submitted in many different formats containing either far more or far less information than necessary causing confusion and duplication. Also, we are being sent multiple requests and summaries that are not accurate and that may not truly summarize the submissions.  

We have refined and implemented a simplified approach providing you a sensible uniform format.  Please refer to the “Revised CPC Processing Procedures” as outlined below.   

3. We are seeing requests for reimbursement on LowDoc Loans and from PLP lenders in amounts exceeding recoveries that have not been preapproved.  While in some instances we were able to approve some expenses after further analysis and justification, in most cases these expenses were declined.  

Please note that reimbursement of liquidation expenses incurred is limited to the recovered amount.  The SBA shares in reasonable and necessary costs on a pro-rata basis up to SBA’s share of total recoveries.  Your attention is invited to Chapters 10 and 19 of SBA SOP 50-51 2a for discussion and clarification and as to when SBA would consider and perhaps allow exceptions.    

4. We are seeing far too many requests for reimbursement for expenses from the sale of collateral that could have been more efficiently handled through deduction from proceeds. 

Lenders are permitted to deduct expenses from recoveries subject to SBA’s subsequent review and approval.  All the invoices along with a complete and detailed explanation must be submitted with your wrap-up reports or sooner if needed.  Your attention is invited to Para 25 of Chap 19 of SOP 50-51 2A for further explanation.

5. Lenders have indicated a desire to be kept up-to-date on the status of their requests.

After submission of your reimbursement request you will receive a “CPC Status and Payment Statement” indicating whether your submission has been:  accepted for review, rejected, or postponed. A second “CPC Status and Payment Statement” will be sent out when the request has been processed and finalized. Please see example attached.  

Revised CPC Process
Basic Package:  The following is a list of essential items that should be included in a request for reimbursement package:

1.  Lender contact info

2.  An itemized summary of expenses 
3.  Copies of the original itemized invoice(s)

4.  Copies of supporting documents/reports

Lender contact information:  Please include name, address, e-mail address, phone and fax numbers.

Summary of Expenses – Form and Content.  An itemized summary of expenses is important when submitting multiple invoices. The summary should include: 

a. Invoice Date  This is the date the task was performed.  The amount should correspond to the service performed on the invoice date and not include any previous balance.

b. Invoice Number
c. Fee Type   For SBA purposes, we have categorized the different fee types as follows:

· Searches

1. UCC

2. Real Property

2. Debtor/Asset

3. Other

· Appraisals

1. Real Estate

2. Personal Property/Chattels

3. Environmental Survey/Report

4. Site Visit

5. Other

· Legal Expenses

· Care and Preservation

1. Utilities

2. Insurance

3. Caretaker Fees

4. Repairs

5. Other

· Other Miscellaneous Fees

As can be noted in the sample below, it would be helpful if multiple invoices could be grouped according to fee type and subtotals calculated for each group:
	Invoice Date
	Invoice Number
	Fee Type
	Original Amount

	10/10/04
	123
	Real Estate Appraisal
	2,000.00

	12/12/04
	246
	Personal Property Appraisal
	1,500.00

	
	
	Subtotal:
	3,500.00

	9/5/04
	001
	Legal 
	400.00

	9/12/04
	002
	Legal
	2,000.00

	
	
	Subtotal
	1,400.00

	10/5/04
	2561
	UCC Search
	70.00

	
	
	Subtotal
	70.00

	
	
	
	

	
	
	Grand Total
	5,970.00*



*Requests should exceed $5,000. If expenses do not exceed that amount they may be aggregated and submitted quarterly.
Original invoices – Form and Content.   We need a copy of the original invoice that includes the following:

1. Thorough description of task performed i.e. if a real estate appraisal is performed, the invoice should include the location of the property and a list of the properties that were appraised.

2. Dated invoice showing the date the task was performed.

3. Total amount charged for the service: the original amount for the service that corresponds to the invoice date. We normally pay from invoices for specific services rather than from monthly billing statements that may include charges for past due periods of events. 

Copies of certain documents/reports.  Along with the invoice(s), we will need copies of the following:

1. A copy of all site visits and personal property (chattel) appraisals performed (i.e. QuickTrak Reports) ** See lender site visit evaluation standards below

2. A copy of the valuation page for real estate appraisals

** Lender site visit evaluation standards.  As an alternative to site visits by lender, a lender may engage third party inventory/appraisal contractors to perform the same duties provided the costs are reasonable in relation to the services provided. A meaningful collateral inspection by lenders is both a comprehensive inventory and a valuation of the collateral.  A timely and comprehensive inspection may improve the overall recovery on loans.



To be considered for payment, a fee site visit performed on behalf of the lender should provide a meaningful inspection of personal property collateral to include:

1. Specific description and identification including serial numbers

2. Photographs or videotapes of larger or more significant pieces to establish condition, identity, and pictorial evidence

3. Establishment of individual liquidation values

4. Evaluation of inventory is needed to verify or establish the value of the inventory based on retail price or cost. This can be done by photographs, videotaping, or by actual count with descriptions if there is sufficient value in the inventory to warrant. You may consider the use of retail inventory firms which are generally economical and efficient and can provide an accurate accounting of goods.

5. A thorough review that includes an analysis of the use of loan proceeds to compare with assets currently on site. Any differences should be addressed through the borrower. The focus is to evaluate early and effectively in a manner appropriate for the collateral involved in order to prevent dissipation or loss in value. 

Please note, we do not need the following items to be included in reimbursement packages:

1. Copies of the checks evidencing your payment to the vendor

2. Wiring transmittal sheets

3. Invoices of expenses that have already been reimbursed (although these may be required as part of SBA’s liquidation wrap-up review)

4. Monthly statements from vendors in addition to invoices

5. Duplicates of past CPC submissions

Consolidating Invoices:  Frequently, requests are submitted for relatively “small” bills on a recurring basis. To mutually avoid the time and expense of processing these small and periodic invoices and to provide better service to you, SBA requires that invoices be aggregated and not submitted until the total exceeds $5,000. However, requests may be submitted regardless of the amount on a quarterly basis. 

Methods of Submission. Please try to use one of the first two dedicated submission methods indicated below.  

E-mail:   

SBACPC@sba.gov


Fax:

  
202-481-4599


Mail:

  
SBA National Guaranty Purchase Center






Attn:  CPC Unit

1145 Herndon Parkway

Herndon, VA 20170

National Guaranty Purchase Center
CPC Status and Payment Statement
 
Date:  January 29, 2008 
Loan Name: 
Loan Number: 
 
We have received your reimbursement request in the amount of $       on the expenses related to the above loan. Your request is/was: 
 
 FORMCHECKBOX 
 Accepted for review and processing.  
 
 FORMCHECKBOX 
 Accepted for review and processing.  Your request includes a legal fee component exceeding $5,000 that under present procedures must be reviewed by your local District counsel which may increase the processing time.
 
 FORMCHECKBOX 
 Postponed - Reimbursement of expenses has been postponed pending receipt of the post-purchase documents.  Please visit our web-site at www.sba.gov/banking/ngpc/TabInstructions.html for a list of documents necessary for the post-purchase review.  Once completed, these documents can be mailed directly to the following address:
National Guaranty Purchase Center
Attn:  Post-Purchase Review Team
1145 Herndon Parkway
Herndon, VA  20170
 
 FORMCHECKBOX 
 Rejected - Request is a duplicate or SBA has previously paid.
 
 FORMCHECKBOX 
 Rejected - Incomplete documentation to support request.  Missing items include:
 FORMCHECKBOX 
 Copies of original itemized invoices
 FORMCHECKBOX 
 Copies of supporting documents/reports
 FORMCHECKBOX 
 Summarized ledger of expenses
 FORMCHECKBOX 
 Explanation/justification 
 FORMCHECKBOX 
 Other
 
 FORMCHECKBOX 
 Rejected – Because SBA has not yet paid on loan guaranty, SBA has no mechanism to charge expenses to this loan.  A loan not yet purchased is a contingent liability on our books and therefore we cannot reimburse any fees and expenses prior to loan purchase.  Accordingly, please include your reimbursement request along with your purchase package and it will be considered along with the purchase. It is advised to highlight the inclusion of the reimbursement request in your purchase demand letter and transcript so the expenses are not overlooked.
 
 FORMCHECKBOX 
 Rejected – PLP/LowDoc Loan – Liquidation expenses exceed the amount of recovery for this loan.  See SOP 50-51 2A, Chap. 10.  If you feel that these expenses warrant reimbursement, please provide a detailed justification as to the necessity of the expense.  An up to date liquidation and litigation plan must be submitted prior to the approval of any future reimbursements to assure SBA that recovery will exceed expenses.
 
 FORMCHECKBOX 
 Approved in Full - Full reimbursement has been approved.  We have ordered a check in the amount of $       that you should receive in 5-7 business days.
 
 FORMCHECKBOX 
 Partially Approved - We have ordered a check in the amount of $       that you should receive in 5-7 business days.  Your request was only partially approved for the following reason(s): 
 


 FORMCHECKBOX 
 Denied - Your request has been denied for the following reason(s):      
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U.S.Small Business Administration

NATIONAL GUARANTY PURCHASE CENTER

HERNDON CORPORATE CENTER

1145 HERNDON PARKWAY

HERNDON, VA 20170

REQUEST FOR LOAN REINSTATMENT

Date:

Lender
ATTN:  Contact
Street Address
City, State ZIP
Subject:
SBA LOAN NAME:       


SBA LOAN NUMBER:       
Dear      :

Reinstatement is conditioned upon a one year limitation from the last correct reporting date. The determination as to whether there has been any adverse change must be as a result of an analysis of the financial condition of the business based on current financial statements as well as an analysis of the borrower’s compliance with the authorization or loan agreement and a review of any changes that have occurred including changes to the organization, management, operations of the business, assets of the borrower(s) and guarantor(s). The SBA can consider reversing the PIF status of the loan back to regular servicing provided you certify in writing to the following items:

(If any of the items below require more space, please attach a separate sheet)
	
	Yes
	
	No
	Condition:

	1.
	
	
	
	Is the loan current? If No, explain.

	2.
	
	
	
	Has the guaranty fee been paid? If No, explain.

	3.
	
	
	
	Provide the last correct reporting date submitted through the 1502 monthly reports.  

	
	
	
	
	

	4.
	
	
	
	Has the lender paid the monthly servicing fees since the date of the incorrect PIF 

	
	
	
	
	status? If No, explain.

	5.
	
	
	
	Can you certify that there has been no default? If No, explain.

	6.
	
	
	
	Current loan balance:  $_______________________

	
	
	
	
	

	
	
	

	7.
	If the allotted year has lapsed since the last correct reporting date provide reason for reinstatement at current date.
	

	8.
	Explain what caused the inadvertent Paid in Full reporting.

	
	
	

	
	
	


Certified by:

Name (print):


Date:



Name (signature):


Phone:



Title:


Fax:


You are encouraged to refer to Standard Operating Procedure (SOP) 50 50 4A (as amended on November 2, 1998) Chapter 10, paragraph 3 (page 10-4) for further information. 

Respond to all items above. An incomplete and/or unsigned response will not be processed. Should you have any questions, please contact me at extension.

Sincerely,

SBA OFFER IN COMPROMISE INFORMATION

Borrower Name:      
SBA Loan Number:       

1. OFFEROR:  Who is making offer?  Indicate whether the offeror is the borrower, assumptor, limited or full guarantor, and explain the offeror’s relationship to borrower and other guarantors or obligors.  

2.   TYPE AND AMOUNT OF COMPROMISE: 

a. Cash:        $       

b. Term        $       payable at $       monthly at a rate of       for a term of 
      months/years.  
c. SOURCE OF FUNDS :  

List pertinent details on any assets being sold to raise the funds, and if the funds are being obtained through a loan, state what collateral is being offered for the loan:        

3. ORIGINAL OBLIGORS:
4. REMAINING OBLIGORS: 

5. ORIGINAL COLLATERAL:

6. REMAINING COLLATERAL: 

7. GENERAL INFORMATION: 

        Summarize major features of loan and reasons for problems. 

        Indicate extent of involvement of offeror in borrower’s business:

        Give offeror’s current employment, present earnings, number of dependents, general health.

        Was offeror cooperative in achieving best possible recovery from business assets?

        Explain any fraud or misrepresentation, including any apparent effort to place assets beyond the reach of lender/SBA and details/status of pending OIG referral, if any.

 

       8.  COMPREHENSIVE FINANCIAL ANALYSIS :
A.  Attach the following documents:

1.  Copy of the original F/S submitted with the original loan application.

2.  Current signed SBA Form 770, Financial Statement of Debtor

(To retrieve form, see: http://www.sba.gov/sbaforms/sba770.pdf)
3.  Signed SBA Form 1150 (offer in compromise)  

                            
(To retrieve form, see: http://www.sba.gov/sbaforms/sba1150.pdf)
                             

B.  Provide your comprehensive evaluation of the offeror’s financial situation for SBA to determine the appropriateness of the offer including a summary of your efforts to verify the ability to pay and available assets using credit reports, asset search reports, and last two years’ tax returns. Your analysis should also address the current valuation/appraisal basis of any significant assets together with an explanation for the disposition of any significant assets which no longer appear on offeror’s current financial statement.  Assets now owned should be evaluated to determine the forced sale value of each major item together with the amount of prior liens, outstanding taxes, estimated costs of enforced collection, with net estimated recovery from all assets indicated.       
  


* SBA must have full disclosure.  The absence of full disclosure indicates lack of good faith on the part of the offeror, and therefore no basis for a compromise. 

 

8. COMMENTS OF LENDER:  This section should fully justify your recommendation.  Provide an objective analysis of the situation and an explanation of all pertinent factors.  Comment on the extent of negotiations to reach the compromise offer.  
9. RECOMMENDATION OF LENDER:  If approval is recommended, state what other action will be needed to finalize debt (e.g. other guarantors to pursue, assets which have not yet been accounted for, charge off).       
SBA CHARGE OFF PROCEDURES SUMMARY &
 SUGGESTED WRAP-UP REPORT
PRIVATE 
What is SBA's Policy Regarding Charge Off Accounts?tc  \l 1 "What is SBA's Policy Regarding Charge Off Accounts?"

xe "Charge off"

Charge off is the process by which SBA recognizes a loss and removes the uncollectible 
loan account from its active receivable accounts The SBA's policy is to be diligent and thorough
in collection of debt and to promptly charge off all xe "Uncollectible accounts"

xe "Charge off:Uncollectible accounts"uncollectible accounts to more accurately 
reflect the status of the individual account and the Agency's entire portfolio.  It should be noted 

that a charge off is merely an administrative determination that does NOT affect SBA's rights
against any obligor nor reduce the SBA's (or a participant lender’s) ability to proceed with any 
available remedy.  Please keep in mind that the SBA does NOT provide for a partial charge off 

and if any portion of the debt is collectible in the near future with out excessive costs, the charge 
off action must be delayed.
PRIVATE 
When is a Charge Off Justified?tc  \l 1 "When is a Charge Off Justified?"

A charge off is justified when you have complied with all requirements of collection and liquidation 
and further collection of any substantial portion of the debt is doubtful.  The determination to 
justify a charge off may be based on one or more of the following:

listnum "WP List 24" \l 2 You must have exhausted all efforts in cost-effective xe "Charge off:Maximum recovery"recovery from:

· xe "Voluntary payments"

xe "Charge off:Voluntary payments"Voluntary payments from the borrower;

· Liquidation of collateral;

· Compromise with obligor leaving only a xe "Charge off:Deficiency balance"deficiency balance; and

· Consideration has been given to any legal remedies available so that no further reasonable expectation of recovery remains.

listnum "WP List 24" \l 2  Estimated costs of future collection exceed any anticipated recovery;

listnum "WP List 24" \l 2  Obligor cannot be located or is xe "Judgment proof"

xe "Charge off:Judgment proof"judgment proof;

listnum "WP List 24" \l 2 The Lender/SBA's rights have expired (e.g., xe "Charge off:Statute of limitations"statute of limitations, restrictions of State law, 
     Agency policy);

listnum "WP List 24" \l 2  Debt is legally without merit;

listnum "WP List 24" \l 2  Adjudication of a Chapter 7 Bankruptcy as a no asset case, or completion of Chap 11/13 case;
listnum "WP List 24" \l 2 The inability of the Lender to effect further worthwhile recovery.

PRIVATE 
When Can't You Charge Off a Loan?tc  \l 1 "When Can't You Charge Off a Loan?"

If you are receiving xe "Charge Off:Regular loan payments"regular loan payments as outlined in the note or a workout Plan and/or there 

is additional collateral for liquidation, you cannot charge off an account.

PRIVATE 
What Are the Procedures for Charge Off?tc  \l 1 "What Are the Procedures for Charge Off?"

You must evaluate the status of all collateral and each obligor, which includes debtor, guarantor, 
and cosigner, before you can charge off a loan.  You must also document the file that a 
xe "Charge off:Compromise offer"compromise offer was solicited if applicable and that any further collection costs would likely 
exceed recovery.  If so, you may then prepare a Wrap-up and Charge-Off summary for 

submission to SBA.  A suggested format and description is provided below.  

Final Wrap Up /Charge-off Report 

Date:___________     Borrower Name: ______________________________________                                             

SBA Loan Number: __________________ Principal Balance____________________

1.  An appropriately detailed narrative identifying how and when collateral was liquidated and the gross recovery, expenses and net amount applied on the loan.  Identify any remaining items of collateral which are being recommended for abandonment and provide justification.  (If this includes a lien on a primary residence, provide a statement outlining attempts to compromise the debt.)  Include copies of the summary sections of any appraisals made on any loan collateral to include executive summaries of any environmental reports/Phase1/2/3.

2.  A detailed summary of all disbursements, payments, recoveries, and expenses during the liquidation process.  In addition, you will need to submit a summary explanation with copies of invoices on all CPC expense that have NOT already been reimbursed.

3.  All recoveries from liquidation, compromise, or any other sources must either have been shown on transcript of account when SBA guaranty purchased or have been sent to SBA Denver Finance Center along with copy of SBA Transmittal Form 172.  Please provide copies of all Forms 172.  

4.  If a life insurance policy had cash value, the lender should document the efforts to collect the cash value.   

5.  If not already provided, a copy of site visits reports or waivers.  

6.  Identify remaining obligors and/or guarantors who are legally liable for the remaining deficiency balance of the loan and provide TIN’s (EIN or SSAN – this is important for Treasury referrals).  If obligors/guarantors are no longer liable, provide the basis for release and uncollectibility (compromised, discharged in bankruptcy, operation of law, etc.).  For obligors/guarantors that remain liable, provide their most current addresses if these are different from those in the Liquidation Plan and a summary of their financial condition (based on credit reports, financial statements, real property searches, etc.), and an estimate of collectibility and the consideration given to compromising the debt.  If guarantors cannot be located, outline what steps were taken to locate.  Include copies of demand letters sent to obligor/guarantors. **

7.  Lender name, telephone number, and email address.

** The purpose of gathering this information on loan principals is to provide SBA the data necessary for post-charge off activities conducted by SBA which may include; a) referral to DOJ Central Intake Facility (CIF) for litigation, b) referral to Treasury private collection agencies for continued collection activities, c) referral to Treasury for offset of any tax refund or other payments due the obligor, d) potential Federal salary/retirement offset, e) reporting deficiency balances to the IRS as income, f) reporting to Credit Bureaus, or, g) inclusion on the federal debarment register (CAIVRS).

To expedite handling, please include your name, telephone number, and email address and we would greatly prefer that you submit your Wrap-up reports in either of the following methods:

Email:         SBAChargeoff@sba.gov
Fax:            202-292-3789 or 202-481-4674         

                                                                                                                                                           3/07
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